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The Ministry of Corporate Affairs (MCA) vide it's circular dated 21st August
2019 has issued the clarification on the much lingering provisions of section
232(6), where the circular has clarified various issues & queries raised by the
stakeholders.

What is Section 232(6) of Companies Act, 20137

Section 232(6) of the Companies Act, 2013 states that,

The scheme under this section shall clearly indicate an appointed date from
which it shall be effective and the scheme shall be deemed to be effective
from such date and not at a date subsequent to the appointed date.

Explanation

.ery scheme filed under section 230-232 of the Cos Act shall clearly indicate
an appointed date from which the scheme shall be effective; and

.e scheme shall be deemed to be effective from such appointed date and
not on any subsequent date.

In relation to the above queries, the following clarification has been issued:

Query - 1

Section 232(6) of the Companies Act, 2013 states that,

The scheme under this section shall clearly indicate an appointed date from
which it shall be effective and the scheme shall be deemed to be effective
from such date and not at a date subsequent to the appointed date.

Case 1: Whether it is mandatory to indicate an appointed date in the scheme
of amalgamation.

Clarification Issued:

Every scheme of amalgamation has to necessarily provide a date with effect
from which the amalgamation / fransfer shall take place, and that such date
may

precede the date of sanctioning of the scheme by the Court.

[Marshall Sons & Co. India Ltd. v. ITO [223 ITR 809]




Case 2: Whether it is mandatory to indicate a specific calendar date as the
appointed date in the scheme of amalgamation.

Clarification Issued:

The provision of section 232(6) of the Act enables the companies in question
to choose and state in the scheme an “appointed date”. This date may be a
specific

of an event such as grant of license by a competent authority or fulfilment of
any preconditions agreed upon by the parties, or meeting any other require-
ment as agreed upon between the parties, etc., which are relevant to the
scheme.

Case 3: In the absence of the calendar date.
Clarification Issued:

MCA Clarified that the scheme may identify the 'appointed date' based on
the occurrence of a trigger event which is key to the proposed scheme and
agreed upon by the parties to the scheme. This event would have to be
indicated in the scheme itself upon occurrence of which the scheme would
become effective. However in case of such event based date being a date
subsequent to the date of filing the order with the Registrar under section
232(5), the company shall file an

infimation of the same with the Registrar within 30 days of such scheme
coming into force.

Query - 2

Whether the “acquisition date” for the purpose of IND — AS 103 (Business
Combinations) would be same as the “appointed date” mentioned in Section
232(8).

Clarification Issued:

The circular clarifies that the 'appointed date' identified under the scheme
shall also be deemed to be the 'acquisition date' and date of tfransfer of
conftrol for the purpose of conforming to Accounting Standards (including
Ind — AS 103 Business Combinations)




The MCA Circular has provided a clarification that Section
232(6) of the Companies Act 2013 is an enabling provision to
allow the companies to decide and agree upon an appoint-
ed date from which the scheme shall come in force. The
circular clarifies that the appointed date need not necessari-
ly be a definite calendar date but can also be a date linked
to the occurrence of an event.

The decision is a welcome step by the stakeholders which
shall help in aligning their business & commercial consider-

ations as well as the accounting freatment considering such
appointed date (especially, in cases where the appointed
date is linked to a future event).

The recent circular brings much needed clarity on the queries

when such schemes are executed by regulatory authorities
like Regional Directors and National Company Law Tribunal.
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Nangia & Co LLP is a premier professional services organization offering
a diverse range of Taxation, Transaction Advisory and Business Consulting
services. Nangia & Co LLP has presence currently in Noida, Delhi,
Gurugram, Mumbai, Dehradun, Bengaluru, Chennai and Pune. Nangia &
Co LLP has been in existence for more than 38 years and has been
consistently rated as one of the best advisory firms in India for entry
strategy, taxation, accounting & compliances over the past many years.

Quality of our people is the cornerstone of our ability to serve our clients.
For this reason, we invest fremendous resources in identifying exceptional
people, developing their skills, and creating an environment that fosters
their growth as leaders. From our newest staff members through senior
partners, exceptional client service represents a dedication to going
above and beyond expectations in every working relationship.

We strive to develop a detailed understanding of our clients’ business
and industry sector to offer insights on market developments and assist
our clients develop effective strategies and business models. We have
the resources and experience necessary to anticipate and competently
serve our clients on issues pertaining to all facets of Tax and Transaction
Adyvisory. We take pride in our ability to provide definite advice to our
clients with the shortest turnaround time. The business and tax landscapes
have changed dramatically, and the pace and complexity of change

continues to increase. We can assist you navigate this shifting landscape.
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