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FM shrugs off pleas by
FPIs onsuper-fichtax

Finance Bill amendments propose further tax relief for startups, NBFCs
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Sitharaman shrugs
off pleas by FPIson
super-rich tax relief

FROM PAGE1

should contribute more for
nation-building,” said the
minister.

The Finance Bill amend-
ments sought to give reliefto
startups in terms of carrving
forward their losses.

Inarelief for non-banks fac-
ing a liguidity crisis, the Bill
proposed that such lenders
receiving interest frombad or
doubtful loanswould be taxed
onlyonreceiptof

the income, not  Individuals have

on an accrual todeducttaxat [Jmanaging part-
basis, a method of source at 5% ner at Nangia
recording trans- while making Advisors
actions for reve- payments over I[‘;\ ndersen
nue when earned Global),
and expenses %5 lakh as explained that the
when incurred. Drokerageaswell{ ., ,cnded pro- l
While giving con- posal prov 1{[0‘1

cessions to start-

ups, the Bill also proposed

penalties forany abuse ofsuch

concessions, tax experts said.
The Bill also tightened the

anti-evasion measures that

were part of the original

Finance Bill tabled carlierthis

month,
According to this provision,
individuals have to deduct tax
at source at the rate of 5%
while making paymentsabove

150 lakh asbrokerage aswell.
Theoriginal bill had proposed
thisin the case of paymentsto
contractors and professionals
only.

The Bill also clarified thata
proposal in the original Bill
requiring a 2% tax to be
deducted at source in cases
where a person withdraws
morethan Xl crore a yearfrom
banks or cooperative banks or
postoffice accounts applies to
all accounts of that person

I o
Rakesh Nangia,

that if a person
itains more than one
account with the same bank,
the bank shall aggregate the
withdrawals made from all
suchaccounts tocompute the
threshold for tax deducted at
source
I'he government Is
expanding the coverage of tax
deducted at source rapidly,”
said Neeru Ahuja, partner at
Deloitte India.




FPI SURCHARGE

Tax stays, investors
told to convert

Lok Sabha passes
Finance Bill with
minor changes; ‘no
threat of investor

flight’, says FM

FEBUREAU
New Delhi, July 18

FINARCEMINISTER NIRMALA
Sitharaman on Thursday
deckEned to remove or relax the
applicability of the new sur-
charge onthe sperrichonfor-
eign portfolio investors (FPls),
but advised those staring atan
increas: in tax owtflows to shift
to the comparate structure
where the Budget hasn't made
anychange in tax treatment.
Tax experts, however, said
sucha shift by FPls using the
trust structurewould have been
easier if the government had
given them a one-time waiver
from capital gains tax. Since
may of these Trust FPis"may
also have considerable unze-
alised gains the taxcost ofcon-
version could dissuade them,
the expertswamed. Also, they
i such comversion might not
bestructurally possitde inmany
jurisdictions from where the
FPls,which typlcallyavest in

FINANCIAL EXPRESS

Conditions apply

W Start-ups that are
exampted from the angel
tax to be pendisad via a
claw-back clause f they
violate the very conditions
for ta refief

W Hpre than one aceount
with the same banlk With-
drawals will be combined
tocompute the threshold
for 2% TOS onwithdmawal

exceading ¥1 crore a year
W While the Bill inftially
piempted a category-l
AF irvesting in an
eichange inan IFSC from
capital gains taxonly if ot
the fund'sinvestars were
ron-resicdents, water will
now be avalable to funds
with rezident investors as
well, subject to riders
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India, operate.

“If the FPls are registered as
compandes, theydon't have the
problem of higher surcharge
on income tax. When it (FF) is
registered as a trust, which is
treated as a taxable entityand
therefore, as an individual
entity, (it} comes under taxa-
tion Manyofourofficialshave
also been (saying) that such
FPls who have registered
themsslves as trasts may can-
sider the option of registering
as a company, the minister
said in the Lok Sabha, replying
to the discussions on the
Finance Bill. The minister
asserted that the fearof flight
of capital as a result of the
e was “not well-founded”,

Morethana fifthof the FPls
investing in India equity, debt
and bybrid instruments use
the trust moute.

The Bill was later passed by
thie lower House,

With the surcharge on
categories of taxpayers with
income above £5 crore rising
by 11 percentage points,
long-term capital gains tax o
FPlsusing the trust structure
would nowbe 14.25%against
1% earlier; short-term ains
would rise to 21.4% from
17.9%.

Continved on Page2
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FPI surcharge:
Tax stays,
investors told

to convert

FPls, including penshon
and retirement funds, educa-
tional endowment fund, etc,
comee in through trests route
because it has been the most
tax-efficlent structure. Typl-
cally, a corporate fund would
have to pay MAT at over
18.59% and an additional
207 as dividend d istribution
tax, Despite the hike in sur-
charge, FPls might find the
trusts still the least taxing
structure, al though the post-
tax returns in the hands of
the foreign investors could
fall. Given that emerging
market like India provide bet -
‘ter returns, most Trust funds
could continue to invest in
India; they would pull back
only if other determinants
like corporate earnlngs here
and the fundamentals of the
Indian economy compared
withother mations also tend
o LUrm WO rse.

“This(theadvice to FPlsto
convert to corporate struc-
ture) is likely to disappolnt
FPIs because It's not easy to
mestructure global funds only
for Indian tax reasons, The
government doesn't seem to
appreciate that just as our
mutual funds are formed as
trusts because regulations
require so, in various coun-
tries, funds areset upas trusts
because of home-country
regulations, industry practice
and commercial reazons, and
not because they saw an
advantage in India earlier,”
said an. .He said aunil-
form rate for all FPIs because
COFPOEALE OF N D-COE POTAte
status is entirely a home
country creatlon

FPIs remained net bayers
In mpst partof 2019, having
bought shares and local
papers worth $13.08 billlon
sofarthis year. This compares
with Last year's sale of $4.6
billion in equityand $6.7 bil-
lion in bomnds,

=
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Sitharaman mooted a host
of amendment to the Bill
before it was put to voice
vote. She clarified that only
glft pald by a resident as
money to a non-resident
would be deemed to arise in
India, even when the act of
glfting occurs outside India.
Ithas nowbeen darified that
the‘glft"in the law pertains to
money and not immovable

property.

wmﬁ: the government
had earlier exempted start-
ups from angel tax contin-
gent on the firms fulfilling
certain - condition,  the
amendment to Finance Bill,
2019, seeks to penalise th
firms that viclate such condi
tions by imposing ol aw-bac]
clause in the law. Angel tax
refers to the taxability of the
amount which is the differ-
enoe between the considera-
tion received from issue of
share and the falr market
value of such shares.

"If a start-up calms
exemptions from angel tax
bt sube equently buys, say, a
motor vehicle, In contraven-
thon to the condltion of noti-
fication ismued by the DPIIT, it
shallbeliable to pay tax
and 200% penalty on the tas

tobe evaded,” Naveen
Wadhwa, DGM, Taxmann,

riher, while t ini-
tially exempted acategory 111
alternate investment fund
{AIF) investing on an
exchange bn an International
Financial Services Centre
from capital gains taxonly if
Ithe investors in the fund
re  non-residents, the
aiver will be available to
fumds even with resident
Inve stors on boand, but onl
to the extent that galns are
respect to units held by non
residents. *The amendment
recognises the fact that ares-
ident sponsor or fund man-
ager located at IFSC or else-
where in Indla would also be
requbred to hold Investments
inthe fund. Hence, reacting
Industey demand, it is

proposed toexdude suchres
ident imvestors for the fund to

Fri. 19 July 2019
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alify for capital gains
exemption,”ataxexpert said.

Om the pi sed I TDS
on cash withd rawal exceed-
ing ¥1 erore in a year, the
minkster sald that if a person
maintains more than one

red to aggre-
te the wmmahirt!:tdg
rom all such accounts to
coinpute the theeshold *This
amendment plugs the loop-
holeonly partiallyasa person
various
accounts with different banks
and withdraw less than €1
crore from each such bank to
avoid the TDS," said Rakesh
Hangia, managing partner at
Hangia Advisors (Andersen
G

n alsa told Par-
liament that the amend ment
to the RBI Act, proposed inthe
Finance Bill, was meant to
enable the central bank's
powers to effectively regulate
Non-banking finandal com-
panies (NBFCs). The Budget
also empowers the RBI to reg-
ulate housing flnance com-
panies (HFCs), replacing
HMatlonal Housing Bank,
which will remalin only a re-
financler to the HFCs. A day
after predenting the Budget,
the finance minister had said
the crisis in the shadow-
banking zector seemed to
have bottomed out even

prosecute
auditors
Deloitte and
BSR

Further, the tribunal also
asked the corporate affalrs
minkstry to implead Surinder
Singh Kohli and Subhalak-
shmli Panse who were inde-
pendent directorsof IFIN and
waere part of the audit com-
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The Finance Bill, 3019, said O 3 CO-OpETAtIG MCHTY Wmmmhmﬂﬂm
ummwmum& mnmnmn‘hmmmhm
wear, ko any persos from n#ﬂm&lﬁ reciplent with o akall, a1 the time of payment of such
méﬁhnﬂmﬂu‘pﬂmn‘_mhlm I - LA

The Finance Bill smendment replaced “mn socount”™ 1 “one or mong scoommis”,
Amendments also clari fied that the total TIS paid oo cash withdrowal beyond Rsi | creee willl be adjusted

apains the total ey dues from the payer and would sol be constituied 5 income in hands of the tgayer.
This provision would come inlo efect from Seplemiber 1, 209

“| wani to suoure the members that if there are HMnmmuhhumhhM
this TDVS will e sdjusied agasnst the iotal ty ° sisl Sirharanun

5o, it & ol over nd sbove what he is expectad o pay 5 o, bt it is going o be reconcilad with the total
EL-MB i b laid o thiss: inddividual. 5o, i is nof thang which is renning paralle] o "
EmuhMmFuﬂ!M

Rakesh Nangia. managing partmer al Hh:ﬂmmﬂh-l possibility that people
mary misuse the TS provision by

uligm s G FROT LS HNIE_H e
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Business Standard

Govt to levy 2% TDS on cash withdrawal over Rs 1
er from multiple accounts

The tatad TIIS. pald on cash whhdrswsl beyond Ra | crore will be ad|uited agadnst the tetal tan decs remm
e Bnnpayer.

Press Trusd of Indla | New Delbd July 15 200% Last Updated 22 21:15 15T

Fmance
A mmtier
Sirrals
. Seharaman,
in By
om Juby 5, had
o ot R, e o sousrce | TDS o Ba | croee cash withdrswal from “an scooent™ i
hnn‘:ﬂrhlﬂ%-'-:lwmlhh“h

A provaplie Bolling ssultple scoounts could have m dthe p I, the pon d the Finance
Rsll, 2019, b simte thist TDS will be charged if spgeeguse withdrawsl from uummﬂ:‘d;pﬂm
;um-hl‘.i.lem

The smseadmeni, shong with XX others, were appeoved by 8 volgs vole by the Lok Sabha, which paesd the
Firance Bill 2019,
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SITHARAMAN'S REPLY TO DEBATE ON FINANCE BILL

FM Sticks to Proposals, No
Reliefto FPIs in Trust Form

Says fears of capital flight due to higher tax surcharge
baseless, asks affected FPIs to shift to company structure

FM Sticks 1o Proposals, Mo Redlef o FPIs In Trust Fosm - The Economic Times - Delhl, 7320138

taxpavers, Including other forms of FPIs
such as trousts,” she sald, winding up de
discussion on the Finance Bill in the Lok
Sabha on Thursday, About £0% of FPIs in
vesting in the country are structured as
ArUSts oF Associaons of persons (AoPs).

Our Bureau

New Delhl: FiInance minister Nirmala
Sitharaman stuck to her budget propo-
sals anddeclined o relencon the demand

by forelgn portfiolle Investors (FPIS)
struecthured as trusts that they be exemp

In the July 5 budget, Sitharaman had
proposed to increase the

tedd from & higher surcharge. She sald surcharge levied on top
they should adopt & COMPany structure  Expertssala  of the applicahie Income
in order to avold the surcharge, She also  switching tAX rate to 25% from 15%
said the government believed that theri-  froma fior thinse with taxable in
chest should contribute more to soclety  frusttoa comes hetween T2 crone
and natlon bullding. corporate and £5 crore, and to 37%

Frars that the surcharge wonld lead toa  strocturne for those earning more
flight of FP'ls were baseless, she told Par-  wouldn't than =5 crore, This takes
llament In her reply to the debate onthe  peeasy the effective tax rate for

Finance Bill. The gOVETTIMENnt's tax pro-
posals areaimed at giving a greater push
o Make In Indla, ease of dolng basinoss
and Your: entreproners who want to es-

thise tWo BIoups o 38%
and 42,74 %, respectively
The BSE Sensex hasdeclined 2.5% since

the budget.

Surchargeon Eo% — taplish startups, shesaild. Experts sald switching fiom a trost toa
superrich et ] ““The fear of fAllght of FPTs from India ls  corporaesiructure woukdn't be easy
to apply to nrgansed as not well-fornded,” she sald. "Tncreass In
FPIs CoFporates not effective tax rate applies only tolndividual  Tax Risks PostConversionss12
organised as ﬁ;’emr:ﬁ' by
trussts sl
T FM says FPIs
Mearly
40% should convert
themsehves into
FPIs will face Corporates to
this levy avoid levy

Tax Risks Post Conversion

vable property situated in India toa

== FromPage1l
“Most of the FPIs are global funds
which imwest in several couniries
and not Just Indlaand the trost stroe-
ture ischosen either becanse of regu-
latory necessity in the home coundry
or betause the trust structure offers
flexibility Interms of operational ea-
se of setup and winding down, re-
dempiions to investors, adminisira-
tive compliance and legal complian-
ce,” said Rajesh H Gandhl, partner,
Deloltte Haskins & Salls LLP
Gamdhi pointed out that a change
in structure could regquire the

person ouiside the couniry.

The amended section now
provides that only gifts of money
paldiby aperson resident in Tndia o
a nonresident shall be deemed to
arise in the country, even when the
same isoutside it.

Taxatlon arising on account of
claw-back for startup companies
that breach notified conditions will
now be In respect of excess conside-
ration over falr value. [nitially, the
Finance Bill had inadvertently pro-
vided for claw-back taxation by cal-
culating excess of consideration

hiips:lepaper imasgroup. oomd Ol vaD0MThaE conomic Times'Prinbérticl s aspe?doc=ET 0 IF 201 9% 2F0 T %2 F 1 B&eniity=arD031 38 b=201907 180123, .

12



which would trigger not only capl-
tal gains tax in India but also other
costs suchassecurities transaction
tax, brokerape and forex costssince
the regulator does not allow free-of-
cost transfers.

“Further, there 18 always a risk that
tax authorites could invoke General
Antl-Avoldance Rules and disregand
the conversion on the argument that
it was done to avold higher capital
gains tax, " Gandhisakd.

(nher tax experts echoed these

TR

“No one in the government seems
toappréciate that Just a8 oUr mut-
al funds are for med as trasts becau-
S0 regulations require so, in vario-
us countries, funds are set up as
trusts bocause of home Country re-
gulatlons, Indusiry practice and
commerclal reasons and not becau-
s they saw an advantage in India
eariler,” sald Sunll Gldwanl, part-
ner, inancial sector, Nangla Advi-
sors{Andersen Global).

structure could also entall
additional caplal galns tax bunden
for the FPIs registered as trusis,”
sald Punit Shah, parmer, Dhruva
Advisors LLE

The Lok Sabha passed the bill by
voloe voue, completing the budget
process for 2010-20 in the Lower Ho-
use It will now go to the Rajya Sab-
ha. A money billdoesn't need Upper
Houss approval.

Referring w the iImpositon of 1%
tax deducted atsourceoncash with-
drawals beyond Rs 1 crore, she sald
the tax could be adjusted against
the Nability of the assessess and
hence there will be no additonal
burden on them. She also highligh-
tis] the budger tax proposals, Inclua-
ding incentives 1o boost elaciric ve-
hicles, starmups and the corporane
soctor inher reply.

CLARIFYING AMBIGUTIES

The government alsomoved amend-
mEnts on Thursday oo clarify ambl-
guities over changes proposad in the
Finance BIlL GIfts to persons outsl-
de India had been included in the
ambit of Income deemed (0 accre
or arise in India by the Finance Bill.
The language of the new clause in
Sectlon 9 had led w some confusion
since it used the torm “person outsi-
de Indla,” which s nowhere definad
under the Act. Also, the proposed
amendment Includad glfts of Immo-

wided that once this taxation is ac
vated, there will be a penalty Imp
sed at the rate of 200% since the e
cess s deemed to be misreported o

u:nmm Income. _—
significant amendment in
nance BIl included withdrawal ¢
tax exemption for charity in case
breach In provisions for achievin
the objects of a charitable trus
This provision has now been incl!
dod to cover unlversitles, hosplial
educational Institutions.

Another change has been carri
out in the proposal related to catog
vy 1l Alternate Investment Fun
that Invest on an exchange in Inte
nattonal inanclal services contre
The orlginal propasal required a
investors in the fund to be nonres
dents in order for the fund to be ¢
empt from capital galns tax. Bowir
to industry demand, the pover
ment has now made Consedquentl
amendments to the Finance Bl |
mme for exemption o the fur

caplial galns to the extent g

ins are In respect of units held L
nonreskents.

AMENDMENTS THROUGH FINAMNCE BILL
The Finance Bill involved amen
ments to seven legislations each w
der direct and Indirect taxation |
boost manufacturing and bring gr
ater simplicity and effectivensss |
the COUNtry’s laws.

She sald the amendments wel
under five categories--direct taxe
indirect taxes, Preventlon of M
ney Laundering Act (PMLA),
nancial markets and ceniral roa
funds. Amendments were also b
Ing made to the Securitles Con
ract (Regulatlon) Act, the Sehl Ac
RBI Act, laws relating to Insural
co, bank natlonalisation and b
Natlonal Houslng Bank. She sa/
the proposal to amend the Reser
Bank of India (RBI Act will allo
the central bank to regulate ho
sing Minance cOMpPanies, As prop
sidl In the budget.

Of the eight PMLA amendment
s1x pertalned to explanations. Tt
amendment clarifies that a persc
will be held guilty of money lannd
ring if found to have directly or I
directly attempted to indulge «
knowlingly Is a party oo Conoes
ment, pessession, acquisition, ns
orprojecting as uniainted proper
or claiming as untainted proper!
inany manner.



FinanceBillamends 7
direct & indirect tax laws

Black Money, I-T and Benami Acts among the laws that have changed

ENS ECONOMIC BUREAD G Mew Dethi

FINANCE Minister Nirmala
Sitharaman said the Finance
Bill 2018 passed by Lok Sabha
ot Thursday has amended sov-
en direct and indirect taxation-
related laws.

“The Bill is looking at vari-
ous taxation proposals of the
Centre for financial vear 3019
20. Under the direct taxation,
about seven Acts are being
amended, keeping in mind the
Make in India,” she said.

The Payment and Settlement
systems Act, Black Money Act,
Income-Tax Act, Finanee Act
2015, Finance Act 2004 and
Benami Act are among the sev-
on direct taxation laws that are
being amended in the Bill.

According to Rajesh Gandhi,
genior partner (direct taxa-
tion), Deloitte, “There are no
significant changes in direct
taxes.. For start-ups, the way
taxation on earnings from sale
of shares is done has been
slightly amended. Instead of
taxing the difference between
the falr market price and face
value of the share, taxation is
now between fair market price
and consideration receiveg

Earlier, the Finance Bill had
included gifts to persons out-
side India under the ambit of
income deemed to accrue or
arise in India, but this led to a
kot of confusion. “In order to
remove the ambiguity, the
amendment now provides that

only gift of money paid by a
regident in India to a non-resi-
dent shall be deemed to arise in
India, even when the same is
arising outside India." sald
Sunil Gidwani, pariner (finan-
cial sector), Nang;m M\rmm

p-urut,u ta:‘. rate; incentives tu
purchase of electronic vehi-
cles, start-ups, international
financial service centres and
certain NBFCs; furthering the
government’s agenda on tack-
ling black money; TDS on tax
withdrawal from banks; com-
pulsory returns filing; quoting
of PAN and Aadhaar and 50 on.

Fri,

Outgoing budget decuments at the Fu[ranm Houre MIhulyiar Iﬂ-:m TARY

No relief for FPIs unless
they turn corporates

EMS ECONOMIC BUREAL @ Maw Dethi

FOREIGN Portfolio Investors
{FFI) can register themselves
as compan les to avold the su-
per-rich tax surcharge im-
posed in this vear's budget.
FPls that function as trusts
in India will have to
pay the tax sur-
charge proposed,

ister, in her Budget
presented earlier
this month, slapped an effec-
tive Tax Surcharge of 3 per
cent for individuals with an
annual income of between 2
crore and 5 crore, and 7 per
eent for those earning more
than 25 crore.

The additional taxes apply

INIAN 19 July 2819
e. NPRIESS 2paper newindianexpress. com/c

/41544912
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to individuals and groups of
individuals who are an Asse-
ciation of Persons (AoP) ora
body of individuals. The tax
surcharge and realisation
that it counld apply to FPls sent
shock waves through bourses
and saw stocks plunging last
week,

“The decision not
to make any chang-

mawt-*unnmmu- ciatn tt:p n}:}:;ltsug
ter Nirmala r charge for 5

aman on Thursday mmm: disappointing and
She added that FPIS i ehataxsuechargs My lead to loss of
may consider the for B b some business on
option of structiir-  disappointing and  the botirses and re-
ing as companies meyleadtolosmof deployment else-

and FPIs function. somebusinesson  where,” said Amit

ing as trusts may  theboosesand  Rannerjes, an inde

consider being reg- ""m" pendent merchant

istered as ™ banker specialising

COmpanies Amit Bannes jee, in East Asian
The Finance Min- menhant banker Fumnds,

According to de-
posltories data,

overseas immestors wi
a net sum of T4,953.77 crore
from equities during July
1-12, but poured in a net
T8,504.78 crore into the debt
market, translating into a cu-
mulative net lnvestment of

355101 crore
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Budget
surcharge

stays
on FPIs

(R SPECLAL
CORRESPOSDENT

New Delhi: Finance minister
Nirmala Sitharaman on Fri-
day said forelgn portfilio in-
vestors (FPIs) can register as
compaties o avold the new
tax surcharge Imposed on
individuals and trases in the
brisdlget.

“The super-rich shoukl
cuntribue more to the socjety
and nation bullding. FPIs
shald consider the aopthon of
structuring themselves as
companies rather than rusts
o avoid paying the increasesd
surcharge,” she sabd during a
debate on the Finanee Bill in
the Lok Sabha. The hill was

later passed by a Voo vote.

In the budget, Sitharaman
B proposed to Fake the S0
charge on the super-rich. The
!Lu'l.'"l.‘dl'l._,'! o those with an an-
il inedne of Bs 2 crore to Rs
i erore wolld be raised to 25
per cent from 15 per cent. For
those earilig Rs 5 erore ar
mare annaally, the surchars:
was increased to 37 per ceng
Eram 15 percent. With this, the
effective tax rabe will go up o
28 per pemt fior those in the Bs
2-5erore imoomse slab and 42 T4

pet ceft for those in the Rs 5

isES b0 ooin paliies would no
b thiat easy as “under the gen-
eral antl-avoidance rales, tax
authorities can question the
e il even deny tax bee-
fits”, Punit Shah, a partner at
Murmbai-based tax consultant

DirFva Advisars LLP, sald.




